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SYNOPSI S

The Public Enpl oynent Rel ations Comm ssion determ nes that a
proposal nade by the Townshi p of Berkel ey during negotiations
with the Berkeley Township Police S.O A is not mandatorily
negoti abl e and may not be submitted to interest arbitration. The
proposal nodifies a health benefits provision to include prem um
sharing for dependent coverage simlar to a provision negotiated
wi th other Township unions. The Conm ssion holds that the cost
of dependent coverage is nmandatorily negoti abl e unl ess preenpted
by statute or regulation. The Comm ssion concludes that this
proposal is preenpted by a State Health Benefits Program
requi renent that any enpl oyer who elects to pay any portion of
the cost for dependent coverage nust pay the sanme proportion of
the cost of such coverage for all enployees. The regulation does
not give the Township the discretion to pay different proportions
of the cost of dependent coverage dependi ng on the enpl oyee’s
date of hire or years of service.

This synopsis is not part of the Comm ssion decision. It
has been prepared for the convenience of the reader. It has been
nei ther reviewed nor approved by the Conmm ssion.
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DEC!I SI ON

On July 31, 2006, the Berkeley Township Police S. O A
petitioned for a scope of negotiations determ nation. The SOA
seeks a determnation that a health benefits proposal nmade by the
Townshi p of Berkel ey during successor contract negotiations is
not mandatorily negotiable because it violates a State Health
Benefits Program regul ati on.

The parties have filed briefs, certifications and docunents.
These facts appear.

The SOA represents lieutenants and captains. The parties
are in negotiations for a successor to a collective negotiations
agreenent that expired on Decenber 31, 2004. The SOA has

petitioned for interest arbitration.
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The Township is a participant in the New Jersey State Health
Benefits Program (“SHBP"). Article XVI, Paragraph B of the
parties’ contract provides:

The Township shall provide to all enployees
covered by this Agreenent and their famlies
an i nsurance plan equal to or better than
1420 Series Blue Cross/Blue Shield 365 days’
Plan including R der “J” and Maj or Medi cal
benefits. The prem unms shall be paid by the
Townshi p.

During negoti ations, the Township proposed to nodify the
provision to include prem um sharing for dependent coverage
simlar to provisions negotiated wwth its other unions. The SQOA
states that if this proposal is awarded, the follow ng cl asses of
enpl oyees - each with its own separate entitlenent to paid
dependent coverage — woul d be created:

1. Enpl oyees hired prior to January 1, 2006
- Respondent pays 100% of cost of
dependent cover age;

2. Enpl oyees hired after January 1, 2006
and in 1st through 6th year of
enpl oynent - Respondent pays 85% of cost
for dependent coverage;

3. Enpl oyees hired after January 1, 2006
and in 7th year (or nore) of enploynent
- Respondent pays 100% of cost for
dependent cover age.

It asserts that such a result would violate a SHBP regul ati on, so

it filed this petition. See Paterson Police PBA No. 1 v.

Pat erson, 87 N.J. 78 (1981) (parties may not negoti ate over

contract termthat contravenes a statute or regulation).
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N.J.AC 17:5-3, the regulation in question, provides, in
rel evant part:
(a) The statute requires the enployer to pay
t he enpl oyee’ s cost of the coverage and may
pay any portion of the cost for the dependent
cover age.
(b) Any enpl oyer who elects to pay any
portion of the cost for dependent coverage
shal | pay the sane proportion of the cost of
such dependent coverage for all enployees
covered in the program
The SOA argues that N.J.A. C 17:9-5.3(b) preenpts
negoti ati ons over the Townshi p’s proposal because that regul ation
expressly requires that the enpl oyer pay the sane proportion of
the cost for dependent coverage for all of its enployees wthout
regard for date of hire, years of service or any other criteria.
The Township responds that a simlar provision has been
negotiated with other Townshi p enpl oyee unions and that N.J.S. A
42:14-17.25 et seq. and N.J.A. C 17:9-5.3(b) do not preclude
negotiations. It contends that the SHBP statute and regul ati ons
aut hori ze negotiations over the |evel of benefits to be paid; but
to the extent NNJ.A. C 17:9-5.3(b) is construed to preclude
negoti ations, the regulation is discrimnatory, illegal and
contrary to the public interest.

The cost of dependent health coverage is mandatorily

negoti abl e unl ess preenpted by statute or regul ation. Borough of

Wat chung, P.E.R C. No. 2000-93, 26 NJPER 276 (131109 2000).

Preenption will not be found unless a statute or regul ation
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speaks in the inperative by fixing an enploynent condition and
elimnating the enployer’s discretion to vary it through

negotiations. State v. State Supervisory Enployees Ass'n, 78

N.J. 54, 80-82 (1978).

N.J.S. A 52:14-17.25 et seq. is the New Jersey State Health
Benefits Program Act. The State Health Benefits Comm ssion is
authorized to establish rules and regul ations for the
adm nistration of the SHBP. N.J.S. A 52:14-17.27.

The SHBP requires | ocal participating enployers to pay the
enpl oyee’ s cost of coverage and permts enployers to pay a
portion of the cost of dependent coverage. N.J.A C 17:9-5.3(a).
However, any enpl oyer who el ects to pay any portion of the cost
for dependent coverage nust pay the sane proportion of the cost
of such dependent coverage for all enployees covered in the
program N.J.A C 17:9-5.3(b). This SHBP regul ati on speaks in
the inperative and does not grant the Township the discretion to
pay different proportions of the cost of dependent coverage
dependi ng upon the enployee’'s date of hire or years of service.
Accordi ngly, the Township's proposal may not be submtted to
interest arbitration.

W reject the Township's argunent that its proposal conplies
with the regul ati on because the Townshi p woul d be paying the ful
cost of dependent coverage to the SHBP and t he enpl oyees woul d be

rei nbursing the Township for their different shares. N.J.S. A
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52:14-17. 40 provides that enpl oyee contributions for dependent
coverage will be withheld fromthe enployee’'s salary and that the
enpl oyer’s contribution will be paid out of the enployer’s funds.
The enpl oyer transmts the total contributions to the SHBP and

| ate paynents are subject to interest penalties. NJ.A C 17:9-
5.2(c). This paynent systemis independent of the requirenent
under N.J.A.C. 17:9-5.3(b) that the enployer’s portion of the
cost of dependent coverage nust be the sane for all covered

enpl oyees.

N.J.S. A 52:14-17.28b authori zes negoti ati ons over pren um
sharing under the SHBP, but only for the State of New Jersey, not
for local government enployers.¥ N.J.S A 52:14-17.38b(2)
aut hori zes negotiations over prem umsharing for |ocal enployers,
but only for retiree health benefits. Neither statute permts
di fferent dependent contribution | evels depending on date of hire

or years of service.?

1/ For State enployees for whomthere is no majority
representative, N.J.A C 17:9-5.9 sets different enpl oyee
contribution rates depending on the plan the enpl oyee
chooses to enroll in for health coverage. That regul ation
does not apply to | ocal governnent enployers.

2/ N.J.S. A 52:14-17.31a grants a nunicipality the discretion
to all ow enpl oyees eligible for other health care coverage
to wai ve coverage under the SHBP. It also provides that the
decision to all ow wai ver and the anobunt of consideration to
be paid shall not be subject to the collective negotiations
process. Absent the explicit ban, these discretionary
deci sions woul d have been subject to negotiations. However,
the Legislature’s decision to restrict negotiations in this

(continued. . .)
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Finally, we nust reject the Township’'s argunents that
N.J.AC 17:9-5.3(b) is discrimnatory, illegal and contrary to
the public interest. W have no authority to invalidate an SHBP
regul ation. The Township’ s public interest argument should nore

appropriately be directed to the State Health Benefits
Comm ssion, which has the authority to anend the preenptive
regul ation, or the courts, which can determne the validity of a

regul ation. ¥

2/ (...continued)
situation where enployer discretion has been granted does
not mean that the Legislature authorized enployers to
negoti ate over other provisions that woul d contravene SHBP
regul ati ons.

3/ On Cctober 18, 2006, the SOA submtted a letter fromthe
Assistant Director of the State Health Benefits Comm ssi on.
The letter states, in part, that:

the State Health Benefits Conm ssion recently
voted to approve the publication for conment
in the New Jersey Register of a proposed
anendnent deleting [N.J.S. A 17:9-5. 3]
subsection (b). If ultimately adopted by the
Comm ssion the del etion of subsection (b)
woul d renove the uniformty requirenent and
permt |ocal enployers the latitude to

i npl emrent separ at e dependent coverage prem um
sharing arrangenents with each union
representing | ocal enployees. The proposed
anendnent is presently with the Ofice of

Adm ni strative Law awaiting publication for
comment in the New Jersey Register.

The SOA asks that notw t hstandi ng the proposed anendnent,

its petition be decided because subsection (b) remains in
ef fect.

(continued. . .)
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ORDER
The dependent health benefits proposal of the Township of
Berkeley is not mandatorily negoti able and may not be submtted
to interest arbitration.
BY ORDER OF THE COWM SSI ON
Chai rman Hender son, Conm ssioners Di Nardo, Fuller and Vatkins
voted in favor of this decision. Conm ssioners Buchanan and Kat z
were not present. None opposed.

| SSUED: Cctober 26, 2006

Trenton, New Jersey

3/ (...continued)

The Townshi p has responded that if the proposed amendnent is
adopted, the scope petition would be rendered noot. It thus
asks that the petition not be decided until the proposed
anendnent is approved or rejected.

We deny the Township s request. A proposed regul ati on does
not affect the preenptive effect of a regulation. State of
New Jersey, P.E.R C. No. 98-114, 24 NJPER 173, 175 n. 1
(129086 1998).




